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P. O. Box 19028

Birmingham, Alabama 35219

(205) 478-7183                        
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cfhsk12@aol.com
July 2, 2008
Secretary Margaret Spellings

Secretary, Department of Education

U.S. Department of Education
400 Maryland Avenue, SW
Washington, D.C. 20202

Dear Madam Secretary:

The undersigned of this letter are informed and believe that the Alabama State Department of Education filed a request for a waiver from year one choice transfer for eligible Title I students, under the Elementary and Secondary Education Act, as amended by the No Child Left Behind Act of 2001.  If this is true, we offer this comment for consideration either to grant or to deny Alabama’s request for waiver.

Citizens for Better Schools (“CBS”) objects to flipping the NCLB Choice Transfer remedy in the Alabama Public School System.  CBS is a state-wide community-based research and advocacy organization whose mission is "Structuring Schools for Success Making the Vision Work for All Students - Regardless of Where They May Live and Attend School."  Ronald E. Jackson is the Executive Director, a Birmingham, Alabama native and a former member of the Alabama Legislature, with two grandsons attending Alabama public schools. Mr. Jackson is a strong proponent of No Child Left Behind and NCLB Parental Choice Transfer.  Choice Transfer is a proven tool in achieving some form of integrated education in America’s schools.  Granting Alabama a waiver of this venerable education reform tool will gut federal education policy that No Child [be] Left Behind. 

CBS also contests the validity of the postponement request offered by the Department of Education.  Secretary Spellings may be acting ultra-vires in waiving the statutory rights to transfer from non-performing schools.  Furthermore, the Secretary’s waiver provides no substitute measure of progress in the alternative SES program or when and how a student may regain the right to transfer if the school remains non-performing.  The Secretary’s waiver option will effectively destroy the opportunity for poor and minority children to attend a higher performing school.  Regardless of whether the Secretary’s actions are permissible, Alabama still fails to satisfy the department’s guidelines.


Alabama’s Pilot Proposal fails to meet the guidelines for waiver request established by the Department of Education.  First, Alabama claims prohibitive rising gas prices as justification for waiving the choice transfer option; however, Alabama also transfers students to and from SES tutoring.  Removing the choice transfer option will not save the state money.  Furthermore, the state’s justification that the transfer option is underutilized is disingenuous since the state has not adequately informed parents of this option.  Second, Alabama has contracted for an outside evaluator of SES as required by the guidelines, yet this evaluator has determined that no SES provider had a statistically significant impact on student standardized test scores in the 2006 – 2007 academic year.  Third, Alabama claims that capacity has not been a challenge for LEAs, yet Birmingham City Schools denied student transfers due to lack of capacity.  Alabama has failed to create innovative approaches to capacity problems.  Finally, Alabama has failed to identify how it will increase the number of eligible students receiving SES tutoring, or how it will improve parental notification.  Alabama has failed in each of the four requirements for waiver request.
Requirement One: Justification for Flexibility

The guidelines proffered by the Department of Education require the state to provide a justification that is clear and concise.  In Alabama’s Pilot Proposal, the state identifies four justifications.  One, of the 30 school systems containing Title I schools identified for improvement, many must transfer choice students a distance of ten to forty miles, for a commute of 30-60 minutes.  Two, parents and children in rural communities object to sending their children to different communities.  Three, less than 1% of students in the 2006-2007 school year took advantage of the option to move to higher performing schools; therefore, money would be more effectively spent on offering SES services.  Finally, the state would like to give local communities “the chance to strengthen the home program through additional small group and one-on-one work with students before offering the option of school choice.”
Alabama’s primary justification for flexibility is that students must travel large distances in order attend a transfer school.  The state is concerned about rising gas prices and the effect this will have on its bussing obligations.  However, NCLB contains a provision that provides funding for transferring students.  Moreover, Alabama is spending money to transfer students to schools out of their communities in order to attend SES tutoring.  This is in direct contradiction to the claim that transferring students to higher performing schools is prohibitively expensive.  The number of ALSDE students actually using school district transportation to higher performing schools or to SES tutoring is not excessive or burdensome.  Therefore, the state’s concern about increased prices is unfounded and not a justifiable reason to deny students the chance to attend SES tutoring or transfer out of their non-performing school.  
The state also contends that few parents choose the student transfer option, thus the money spent on transfers is wasted.  The state fails to mention, however, that so few parents choose this option because the state has not adequately informed parents about their right to have children transfer from Title I schools to higher performing schools.  In the case of Huntsville, the school district wrote an informative letter to parents about the choice option in 2003 and encouraged parents to visit any of 15 schools where choice was available.  As a result, more than 11% of parents chose another school and the district approved all the transfers.  The Huntsville letter proves that parents are willing to take advantage of the choice option if they are provided with adequate information.  Unfortunately, Huntsville is only one school district, and Alabama has not adequately informed parents in other school districts across the state.  In school districts other than Huntsville, choice transfer information is provided to parents long after the start of new school terms (See Secretary Spellings letter to Chief State School Officers, May 15, 2006, on non-compliance with Choice Transfer and SES Notification and Utilization at: http://www.ed.gov/policy/elsec/guid/secletter/060515.html.)  
The small percentage of Alabama students enrolled in SES is not the proximate cause of underutilization.  Birmingham City Schools is a prime example of how local school districts delay in implementing school choice and SES services, and fail to inform parents of their options in a timely manner.  Common sense dictates that if more parents had the necessary information, more parents would choose this option.  For those who do not wish to transfer, their child may still opt for SES services in year two.
Requirement Two: Evidence that the State Meets the Eligibility Criteria

The guidelines identify three eligibility criteria that the state must meet in order to be eligible for the pilot:
1. State assessment system with “Full Approval,” “Full Approval with Recommendations,” or “Approval Expected.”  A State’s assessment system, as administered during the 2007-08 school year, must be designated by the Department to be in one of these three categories.

2. Timely notification of adequate yearly progress (AYP) results.  A State must have made AYP determinations before the start of the 2006-07 and 2007-08 school years.  States that have one or more unapproved occurrences of late AYP notification in the past two years are not eligible.

3. State evaluation of SES providers in progress.  A State must be in the process of conducting an evaluation of the extent to which its SES providers are contributing to student achievement and must have, at a minimum, started the process of collecting data for the evaluation.
To meet the first criterion, Alabama states in its Pilot Proposal that its assessment system “has been designated by the Department as a state system receiving full approval,” as of October 25, 2007.  
As to the second criterion, the Pilot Proposal notes that in the past two years the Alabama Department of Education has not had any unapproved occurrences of late AYP notifications.  The state further asserts that AYP data is not received until mid-July, and the State Superintendent, Dr. Joseph Morton, has requested that districts not begin school earlier than August 6, 2008, or August 11, 2008 for school systems that have one or more Title I improvement schools offering choice.

As to the third criterion, the state of Alabama has hired an outside evaluator, the University of Memphis, Center for Research in Educational Policy (CREP), to evaluate student participants and provider services for the 2006-2007 academic year.  An excerpt of this report, which was included in the state’s Pilot Proposal, identified the two largest providers, the number of students served by providers, the percentage of these students who attend Title I schools, and the number of hours contracted for and served, as well as the subject tutored.  CREP concluded its report by noting that no SES provider had a statistically significant impact on student standardized test scores.  Despite this finding, Alabama insists that offering SES in year one will dramatically impact students’ academic performance.  Since SES has yet to achieve a “significant impact” in Alabama, it is unlikely that offering these services in year one will have any greater impact on student achievement.
Requirement Three: Identification of Proposed Participating Local Educational Agencies (LEAs)

The guidelines state that all LEAs within a state are eligible to participate, and that “the State must identify each LEA [that is] requesting flexibility and describe the actions the LEA is taking to increase capacity for public school choice, if capacity is limited.  If a State applies on behalf of all its LEAs, it may summarize the actions of all its LEAs, rather than provide individual descriptions.”

Alabama is applying for flexibility on behalf of all of its 131 school systems.  The Pilot Proposal points out that less than twenty percent of the school systems in Alabama have Title I schools that are required to access SES for its students.  Alabama argues that there are currently “no LEAs with Title I improvement schools where capacity for school choice has been a challenge.”  Alabama fails to acknowledge that Birmingham City schools claimed lack of capacity in denying middle school and special education students’ choice transfers.
Requirement Four: Assurance and Description of how the State and Participating LEA’s Can Meet the “Conditions for Participation in the Pilot”

The guidelines articulate ‘goals and principles’ as the conditions for participating in the pilot.  These include: 
· increasing the number of students receiving SES under NCLB from prior years;
· maintenance of a comprehensive list of approved SES Providers, ensuring that there are at lest two providers available in each participating LEA from which parents may choose;
· providing timely, clear and accurate notice to parents about the identification of their child’s school as ‘in need of improvement’ and their parental involvement opportunities (including SES and choice options);
· providing notice to parents about SES either prior to the start of the school or within the first few weeks, and provide SES shortly thereafter; 
· offering continuous or multiple SES enrollment periods; ensuring fair and equitable treatment of non-LEA providers; 
· submission of complete and accurate school choice and SES data for all its LEAs to the Department, including reports on how the conditions of the flexibility agreement were met.

Alabama contends that participation in this pilot will increase the number of eligible students in SES to 40%.  Alabama’s Pilot Proposal fails to identify exactly how this will be achieved, and why only 13.8% of currently eligible students are participating in SES.  Furthermore, the Pilot Proposal indicates that it does maintain a list of SES providers, and that many of these are state-wide, but the state fails to give assurances that at least two providers will be available in each participating LEA.  As for notification, the Pilot Proposal only suggests that it is in the process of developing a more effective parent notification procedure, without identifying the timeline for completing the plan.
Conclusion
Alabama’s request for NCLB Choice Transfer waiver to allow School Choice be delayed to the second year of non-performing schools is ill advised, unnecessary, and ultimately harmful to students who presently suffer from inadequate instruction.  Given the history of the past six years, and Secretary Spellings’ previously stated concerns for non-cooperation by state school systems with Choice Transfer and SES tutoring, why should any child have to wait to get out of a non-performing school?  The cost of gas, even if documented, is not a substantial or reasonably justifiable educational reason to grant ALSDE’s Choice Transfer Waiver request.
Respectfully submitted:

/LS/ Ronald E. Jackson

Executive Director
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